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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable . A. Jawisom, Commissioner,
state Nopartmont of Banking
Austin, Texas

pear Nr. Jamisont Opinion No. 0-A281

Re: Vhether grf Wod g\ Sthte~-chartered
savings and Yoar ll¢°01I on san par-
ticipate in the rdvicgmeny plan of
the Federal Howe Lonn ank Rysteom.

Ve acknowledge receipy o
by this department, ashove sudbjée

4 throeugh the Federal
1al retiresent pro-
icers and employees
» dut has recently

3¢ & nominal annual premium,

~paid by the employees and offi-
ing sssocintion and part to he paid
by the\associdiioh proper, all under & apecial trust

trust d It i5 aleo prrvidod in the
plan thnt al premium may de paid covering the
prior seigicesx of the offiocers and emplevess which
would involve a rather large outlay of funds or cost
on the part of some of our associations. Specifiesl-
1y 1in a nunher of cases computation of the premium
that would be due in order 1o establish benefits cov-

ering prior service sggreogates some #30,000.00 teo
$40,000.00,

*It hecomes pertinent for us to determine whether
or not such an investment, if it be an investment, is
permitted by our laws and i se some direction ss te an
appropriate entry on the books of the sssooiatien cover-
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ing the outlay of funds. The subjeet matter ia of
suoh importance and in the aggregate involves sud-
stantial sums of woney that we are oonstrained te
attach hereto a hooklet wvhich contains the rules
and regulations spplicable to the retirement fund
of the Federal Howe Loan Bank Ryetem as well as the
by-laws which have beon adopted Dy the trustees of
the funa.

"Your attontion is Adirseted te Section 38 of the
building and lean laws and specifically to that por-
tion of the mection which reads as followse?

"!yvery association eligible to hecome a
momber of a Federa) tiome Loan Bank under the
rrovi-iann of the Act of Con ss known as the

Fadoersl Heme Loan Bank Act,” approved July 28,
1932, as amended and as way horeafter e amend-
ed, is autherized to 4o a)) things a9 may be re-
quired or permitted under said Aot, or any amend-
mont thereto, in order to obhtain, contimue, or
terminate such memborships and to assume 2)) the
dutien, obligations, respongibilities and Yiabil-
1ties and Bacome entitled to all of the benefits
provided in said Aot, as smended, and ae »ay
heresfter be amended.”

*Ir the quotod section should Jend legal support
to the ac¢t of an association on subseribing for par-
ticipation in the retirement fund and the payment of
necossary amounts to qualify thereunder, then we ghould
1ike sdvice as te the entry that ghould be made by the
aanociation as an offset te the nee of the funds trans-
mitted to the trustees in behalf of the employees of
the asesociatior, for such entry will bear a legal sig-
nificance under other seetions of the law which have to
46 with reserves, undivided profits and operating ex-
penses.

"If 4t should follow that participation in such »
rlan as herein referred to is lawful under that pertion
of Sootion 38 hereinabove quoted, wounld it follow that
the board of directors wonld he authorized to charge
their reserve or wndivided prorfit account, presuming
that the same is 1in excess of the amount required by
law covering the cost of such participetion or would
it follow that the nature of the transaction is such
that the charpme er entry would have to he made against
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the operating expenge sccount? You will no doudt
recognise oonsiderable importance to this phage of

our inquiry for if it should be held that the cost

of participation in the plan must be construed ss an
operating expense, then it might follew that & mum-
ber of our agsoeciastions ocvuld not participate in the
plen ror the suhsorption of sueh an expenss during a
six or twelve months perivd might be such as te either
oause a reduetion in thelr dividend rate ¢r cause the
assooiation te oonclude net to partieipate in the pro-

gram.

"Thua in someary, we are inquiring ss to whether
or not a State chartered savings and lean asseeiation
oan participate in the retirement plan of the Vederal
Home Loan Bank Systewm and if so vhether or not the
cost of participation sust be charged te the associa-
tion's operating expense ascount or may it he sharged
to the assoeiation'y undivided profit or reserve se-
eount provided such ascounts are in sxcoas of ameunts
preseribed by law and the shargs so made will met re-
duce them to amounts less than 1¢ preascribed by law,.”

You have correetly stated the portinent portions ef
Section 37, Article 881ia, ef the Reviged Civil Statutes (Yernem's
Cedirioation), the sawe being contained in Subdivision & thereof.

Tha Retirement Fund wmentioned Yy you appears 1o be
sroated and aduiniatered under a declaration of truat, which i
an wmincorporated association, compoged of ecertain named Foderal
Home Loan Ranks, but with & previgion for the admiggion of other
Home Loap Banks assenting to the agresment.

This declaration of trust, acgording to the printed

rrOapoctuo acsoompanying your inguiry, eontains the provigiont
Thereas the establishment of the said Retirewent Fund of the
Federal Home Loan Bank Syetem, and the rulee and regnlations

in comnection therewith have been duly spyreved by the Federal
Eomne Loan Bank Adwinistratien,® which we interpret to wean the
undertaling has been duly approved by the Federal Home Loan Bank
Board of the statute. (U.8.C.A. Title 12, Beoo. 1437)

It ia the opinion of this department that the ¢gueted
portion of Saction 37 hereinabeve set out does suthoriss State-
chartored savings and loan sssociations to participate in the
Retirement Plen of the Federal! Howe Loan Bank System upon beling
eliyible and hecoming a mewbher of s Federal Howme Loan Bank.
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This angwers your first inquiry.

We speak novw with respect to your second ingquiry.
This involves & question of hookkeeping primarily, perhaps,
but navertheless & question of law, as you indiocate, ias prod-
ably involvaed.

It is the opinion of this departwent that the de-
dustions from the salaries of empleyses should, of courase,
be carried in the accounts as an operating expense, fer in-
disputably it is s part of salaries proper. Likerise, we
think the c¢ontributions of the empleyer should be carried as
operating expansos. Buch item is in the nature of a salary,
since it is a part of the emolument for the service, such
eontribution, along with the dednetion frem salary, going te
meke up the fund. 1t ig werely a deferred further remuners-
tion for the employee's service. _

The opinien inm Byrd v. City of Dallas, 6 8. ¥. (2)
738, supports this reasoning. In that opinion it is safd:

"There is no reason vhy s city may not en-
gage its servants and employses upon any terms
of payment acceptadble to beth parties. The plen
suthorized hy the statute contemplates in legml
effect that as Compensation ths efficers and em-
rloyees named shall receive the salaries spreed
upon to be paid periodically and shall be on-
titled to partieipate in the fund provided for
ponaions according to the statutory plam. The
law pertsining to such ewployment i1s necessarily
a part of the contraot of ewmployment and is read
inte the contract as fully as though it had Heen
actuslly incorporated therein. # & &, Vhen an
of ficer or employee coming within the statute is
employed and evidences his assent to the pension
schowe, he thereupon bas & binding contract with
his employer for the stipulated salary anda like-
wige to be ‘entitled to partiecipate’ in the funa
upon the terms preascribed.

*The right to participate in such fund 1is
therefore not a gratuity or donation in any sense.
It is as much a part of the agreed compensation as
is the monthly stipend.”
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The fund involved iIin that cage wag a citv nenastion
fund, and very similsr in leml effoct to the one under con-
sideration.

| Trusting that what wve have asid ig suffieient anawer
to vour inquiries, vwe are ,

Yory truly yours
ATTORXRY OERERAY. OF TUXAS®
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